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Internal &venue Service 

CC:TL:TS/MAREYES 

date: 14 JUN 1988 
to: District Counsel, Sacramento W:SAC 

Attn: Jim Clark- 

from: Director, Tax Litigation Division CC:TL 

subject: TEFRA and NonTEFRU Consents 
-.,,,_ __~. ,_~ _-,.,. d. -;~ __,,~. c. . 

This memorandum is in response to your March 4, 1988, request 
for technicai advice regarding statute of limitations issues when 
partnership items have been converted to non-partnership items 
because of a settlement agreement entered into under section 
6231(b) of the TEFRA partnership provisions. 

1. Is a consent to extend the period of limitations 
(generally a Form 872 or Form 872-A) soiicited under I.R.C. 
S 6501(c) (4), sufficient to extend the period of limitations for 
items converted from partnership items to non-partnership items 
as a resuit of settlement entered into after the expiration of 
section 6501 period of limitations, but for the consent extending 
the period? 

2. Is the consent described in issue 1 sufficient to cover 
affected items adjustments after the settiement of partnership 
item adjustments? 

3. If the consent described above is sufficient, should the 
Service assess as soon as possible, and no iater than one year 
after the settlement agreement? 

4. Can the one year period for assessment under section 
6229(f) be extended under either section 6229(b) OK section 
6501(c)(4)? 

5. If the period of limitations under section 6501(a) is 
still open when a settiement agreement for partnership items is 
signed, can a consent under 6501(c) (4) extend the period of 
limitations for the converted items? 
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Conclusion 

We disagree technically with your conclusion that the 
consents would be insufficient to cover the converted items in 
the first and second issues. 
clear, 

Although it is not absolutely 
we believe that the consents should be sufficient to 

extend the period of limitations under section 6501(a). The 
critical factor in determining whether the consents are 
sufficient to cover these converted items is the language used in 
the consent. As long as the consent is unrestricted, then the 
converted items should be covered under the consent. Even so, we 
do not recommend extendiny the period for assessment beyond the 
one year period specified in section 6229(f). As you are aware, 
this issue has not been litigated and there is no point in 
risking loss of revenue to the Government should the courts 
tiecide the consents do not apply. 

Xe agree with your conclusion in the fourth issue, that 
section 6229(f) can not be extended beyond the one year perioo. 
There is no specific provision in the code providing for the 
period to be extended. 

As to the fifth issue, the answer is not clear, but we 
believe the consent wouid be sufficient to cover converted items. 
Again, as this issue has not been litigated there could be 
hazaras in extending the period beyonti the one year perioo 
specified in section 6229(f). Therefore, we do not recomme nd 
obtaining a consent for this purpose as a normai course cf 
action. 

In your memorandum you propose two nypothetical situat ?~- 1~ r. i ons. 
in tne rirsc instance, 
Taxpayer also has 

taxpayer invests in a TEFRA partnership. 
other nonpartnership items on his return. 

Taxpayer signed a consent to extend the period of limitations 
under section 6501(c) (4), prior to the expiration of section 
6501(a). In your example, you did not specify if the consent was 
restricted or unrestricted, but to cover these converted items we 
believe the consent must be unrestricteo. After- the consent is 
signed for nonpartnership items, the period of limitations unoer 
section 6501(a) expires, except for those items covered under the 
consent. The TMP then signs a consent for the extension of 
section 6229 (a). A settlement agreement is entered into 
resolving the partnership items. 

In your second hypothetical the situation is the same, except 
no consent had been executed. The statute is open under section 
6501(a) at the time the settiement agreement for partnership 
items is executed. It is then decided a consent needs to be 
entered into for the nonpartnership items. 



There are two statutes controlling the assessment of tax 
applicable to partnership and affected items, section 6501(a) and 
section 6229 (a). I.R.C. S 6501 provides the general rule that 
the period for assessment of any tax imposed by any provision of 
the code will not expire before three years from the date the 
return was filed. For instance, the return in question wouid be 
the partner’s 1040. Section 6229(a) provides that the period for 
assessing any tax imposeti by Subtitie A which is attributable to 
a partnership item shall not expire before the date which is 3 
years from date the partnership return is fiied. 

The TCFRA statute of limitations provision also ijrovides a 
section for items that become nonpartnership items. Section 
6229 If) provides a one year -period for assessment for items that 
have become nonl.)artnership items by reason of section 6231(b). 
Section 6229(f) provides that: 

If, before the expiration of the period 
otherwise provided in this section for 
assessing any tax imposei by suotitie k with 
respect to the partnership items of a partner 
for a taxable year, sucn items become 
nonpartnership items by reason Of one or more 
of the events described in suusection (b) of 
section 6231, the period for assessing any tax 
imposed by subtitle k which is attributable to 
such items (or any item affected by such items) 
-h-ii not e Lire e ore i: .’ e ciate which is 0~ > year after the date on wnich the items becon ie 
nonuartnershiu item. 

Section 6231 (b) (1) (Cl Frovioes that partnership items shall 
become nonpartnership items when the Secretary enters into a 
settiement agreement with respect to such items. 

I. & II. Can a consent tilbneo uursuant to section 6501(c) (4 =‘- 3. 
/ extend tne 0erioci of iimitations for uartnersniv ano :.,. 

affected items converted to nonuartnershin items. if 
7 section 6501(a) would have exbireu briar to the 

Qerslon. v 

Under the facts you ~describe, a settlement agreement 
entered into with respect to partnership items. These 
partnership items then become nonpartnership items to the 
signing the settieinent agreement. & Section 6231(b) (1) 
When that happens section 6229(a) will no longer apply to 

is 

partner 
(Cl. 
these 



-4-. 

converteo items as they are no ionger partnership items. The 
only two provisions which could ‘appiy are sections 6501(a) ano 
6229(f). 

In your first hypothetical, the usuai statute of limitations 
under section 6501(a) would have expired, except for the fact 
that a consent has been executed pursuant to section 6501(c) (4). 
This generai consent was signed prior to the taxpayer entering 
into the settiement agreement for partnership items. The consent 
did not refer to partnership items. & I.R.C. S 6229(b) (2). 

It is your position that the converted items are not covered 
under the consent because the period of limitations under section 
6501(a) expired prior to the settlement agreement. Therefore, 
the only statute protecting those partnership and affected iter.:s 
at the time was section 6229(a). You further reason that since 
the consent did not refer to partnership items, that once these 
same items are converted, they can not be covereo by the consent. 

Ne reach a different conclusion. Although we wouid agree 
that it is not absolutely clear if the consents are sufficient to 
cover the converted items, we believe these items could be 
covered uniier the consent, deljending upon the terms of the 
consent. 

If an unrestricted consent is signed, it is our position that 
section 6501(a) has not expired due to the consent executed 
pursuant to section 6501 (c) (4), extending the period of 
limitations. Once the partnership iteiirs are converted to 
nonpartnership iterns, they are stiii covered by operation of iax 
by section 6501(a), if that statute of limitations is stiil open. 
If that statute of limitations is not open, these items woulo tie 
protected only under section 6229(f). Xe beiieve the key factor 
in determining whether these converted items are covered by 
section 6501(a) is whether an unrestricted consent was signed by 
the taxpayer. We would emphasize that the Forni 872 or 872-A rr,ust 
have been an unrestricted consent. If the consent was limited to 
the charitabie contribution issue, or if it specifieo particular 
issue5, we do not beiieve the statute under section 6501(a) wou:i 
be open for the converted items. Because there has been no 
litigation on this issue, there is a risk that a Court may find 
that only the one year statute of limitations under section 
6229(f) applies to these converted items. Therefore, although it 
is our position that the converted items are covered under the 
consent, we do not think it wise to rely on such an extension if 
it is at all possible to take the necessary action within the one 
year period provided for in section 6229(f). 
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This saine Kationaie appiies to affected items. Once the 
settlement agreement is entered into, the partnership items 
become nonpartnership items and the affected items are converted 
from TEFRA. Section 6231(a)(5) defines an affected item as "any 
item to the extent that such item is affected by a partnership 
item." When the partnership items are no longer partnership 
items, then it follows that the affecteo Items are treateti the 
same as converted partnership items. Since these items are now 
nonpartnership items, the consent should cover the converter 
affected items. However, we would not exteno the assessment 
beyond the one year period specified in section 6229(f) for the 
same reasons noteo for the convertec partnershi& items. 

At the end of your mer,lorancium yc-u address the proger 
treatment of affected Kte;<tls that require partner levei 
determination, such as a penalty. You advise tnat notice of 
deficiency for sucll items be lssueo wlthiri the one yehr pe;ieo 
grovicieti by section 6229(f). As you properly notei, tile issuance 
of notice on the penalty issue under section 623C(a)(2)(C) WOUII: 
not prevent the issuance of the notice for deficiency for 
nonpartnershik issues (i.e. the charitable contrioution in your 
hypotheticai). iL'e agree that if it appears that a notice of 
oeficiency cannot be issued within the one yeaK tiiae ;jeKicd, It 
wouid be better to issue two separate notices. 

Iii. L.f consents are sufficient, snou~c the Service assess ar, 
soon as vossible, and no iater than one veatr after the 
settiement aareement? 

As to your third issue, we ac;Kee with your conclusion that, 
even if the consents are sufficient to extend tne period of 
limitations, the assessment should take piace within the one year 
perioti foiiowincj the settiement agreement. We aiso agree tnat a 
notice of deficiency for affecteo items requiring partnei ievei 
uetermlnations should be issued within one year period after the 
settlement agreement was executed. As noted, this pGint has not 
been litrqated and there is no reason to risk loss of revenues to 
tne GoveKn;,ient on the basis of a position which has not been 
tested in the Courts. 

Furtnernore, once a settiement ac:reement has been enterer 
into there is no Valid reason for wltnhoiding assessment for 
deficiencies attributabie to converted partnership items. An 
increased tax is assessed as a computational acijustment. a, 
Temp. Treas. Req. S 301.6231(a) (6)-lT(a). An affected iten that 
does not require determinations at the partner level can also be 
assessed as a computatlonai adjustment. &. 
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7 IV. m the one vear oerioo fo r assessm2nt under section 
§229Ifl be ext&ed bv section 6229(b) or sectiQn 
6501 Cc) k$J.? 

We agree that section 6229(f) cannot be extended beyond the 
one year period. It is our position that, since there is no 
specific provision in the code for extending the period of 
assessment under section 6229(f), it cannot be done. Both 
section 6229(a) and section 6501(a) statute of limitations can be 
extended by consent. As you noted in your memorandum, the 
specific provision for extendlny the statute of limitations fork 
section 6229(a) is sectlon 6229(b). 
to partnership and aff2cteG items. 

Section 6229 (a) appiies only 
The statute of limitations 

under section 6229(a) can also be extended by a consent obtai;iei 
pursuant to section 6501(c) (41, but oniy if that consent 
specifica:iy makes reference to Gartnership iter;ls. &,e sectlol; 
6229(b) (2). Section 6501(a) perioti of limitations can be 
extended: by a consent obtained pursuant to sectlon 6501(c)(4). 
Therefore, the oniy provision in the Code for extenuins the 
statute of iinltations for non,artnershil, items is section 
6501 (c) (4). Section 6501(c) (4) Lrovioes: 

Extension by Agreement - iiheie, before tile 
.,‘. on of the time brescrlbeo In this 

section for the assessment of any tax iinposetj 
by this tit;e, except the estate tax l;rovloei 

_ ., in chapter 11, both the Secretarv slno the 
ctver have consented In writina t 0 J,LS 

cr audesSment after such time, that tax may be 
assessed at any time prior to the expiration of 
the period acjreed upon. The period ayreeti upon 
nay be extended by subsequent agreements In 
writin made before the expiration of the 
period gevlously agreed upon. 

Cy its terns section 6501(c) (4) appiies to section 6501(a). 
Therefore, since section 6501(c) (4) oniy applies to section 
6501(a) by its terms or to section 6229(a) because of section 
G229(b)(2)), it does not apLAy to 6229(f). 

v . Lf the ueilod of li nitations under section 6501(a) 1s 
Stlii open wnen a settlement aareement for oartnershiL 
items IS sianed, can a consent under section 6501(c) (4) 
extend the oerlor. of llmltatlons fo 2 .-~ r the converted 
m? 

We agree with your conclusion that an unrestricted consent 
under section GSOl(c)(4) would probably be sufficient to cover 
the converted items and extend the period of limitations in the 
situation where the section 6501(a) is osen when the settiement 
agreement convertincj the partnership items to non partnershi& 
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items is entered into. Here again, our rationaie would paraliei 
that already stated for the first two issues. You find a 
difference in this situation since section 6501(a) is clearly 
open at the time the items are converted. We believe if an 
unrestricted consent was signed in the other situation, section 
6501(a) was open. We do not believe there shouid be any 
difference between this situation and one where section 6501(a) 
was extended by a consent, unless the consent is restricted. 

While it is our position that the statute.of limitations 
under section 6501(a) should be extended by the consents entered 
into in your factual situations, we strongly recommend against 
relying on a consent extending the period of assessment beyond 
the one year period, unless absolutely necessary, since there is 
no precedent regarding this issue and there is a risk that our 
position will not be sustained. No Court ha’s yet addressee the 
vaiidity of sucii extensions. These consents could aiso create 
tracking probiei81s as well as other administrative problems. 

Shouid you have any questions regarding this memorandum 
please contact liarsha Keyes, Tax Shelter Branch at FTS 566-4174. 

IJARLENE GROSS 

PAi:CLA V. GIBSON? i,i’ Acting Branch Chief, 
Tax Shelter Eranci? 


